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TO: Legislative Liaison Officer M—' WMD/W

National Security Council Department of Agrlculture iw 0o6C ¢ - 3

Office of Science & Technology Wal Aeronautics & Svace zpuzees A
Policy ministration avd w

Department of the Interior entral Intelligence Agency

Federal Communications Commission Depvartment of TransportatioM

General Services Admindstration Department of Defense

Devartment of State

oy
SUBJECT: Department of Commerce nrooosed revort on H.R. 5155 --

Land Remote Sensing Commercialization Act of 1984 --
as passed by the House on April 9, 1984. (House n
Revort 98-647).

(We do not plan, at this time, to clear other reports

on H.R. 5155 or H.R. 4836.)
)8"”

The Office of Management and Budget requests the views of your
agency on the above subject before advising on its relationship ¢1j9>

to the program of the President, in accordance with OMB Circular 8&

A response to this request for your views is needed no later than
COB -- Thursday, April 26, 1984. Oral comments acceptable.

Questions should be referred to William A. Maxwell (395-38990),
the legislative analyst in this office.

James
Ass1st Dlrect for
Leglslatlve rRefe

Enclosures

cc: Scott Gudes Frank Seidl » Bill Hughes
Mike Horowitz Dan Taft
Tim Swnrehe Jeff Struthers
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1 May 1984

Legislative Division, OLL

The following comments are provided relative
to the copy of the Department of Commerce draft
comments on HR 5155 that you provided me on 30
April.

Strongly agree with you that we need to see
the revised draft of HR 5155 since the current
Commerce text citations do not correlate with
our copy. Also one part of the Commerce comments
seems to be missing (see the reference on page
9 of their technical comments to an attachment).
Therefore it is difficult and at times impossible
to follow and understand all the DoC recommended
changes.

Nevertheless, do have two points that need
to be made relative to Intelligence Community
interests:
a) On page 5 of their covering memorandum,
Commerce recommends deletion of the
section 302(b)(6) guaranteed data purchase
provision by the Federal Government. This
is a Commerce view -- not the view of user
agencies who might be required by OMB to
pay for these guaranteed purchases.
Therefore strongly recommend retention of
the HR 5155 prohibition against a guaranteed
data purchase level.
b) We should continue to push for insertion
of a supplementary clarification into HR 5155
that the non-discriminatory provision does
not apply to any special arrangements made
to satisfy Federal requirements.
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2an, Subccmmittee on Natural,
curces, Agriculture Research

<
¢ <he Environment

Dear Yr. Cheairman:

_This will respond to your request for the views of this
" Department on legislation currently pending before your
Committee - T

"o establish a system to promote the use of land
remote-sensing satellite data, and for other purposes.”

Althouch your request was in regard to H.R. 4836, a bill then
under consideration by the Subcommittee, our response will be
in reference to H.R. 5155, a bill subsequently introduced.
Our response is on behalf of the Admin’ stration, and incor-
porates the views of all other interesied agencies.

The cozl of H.R. 5155 'is to provide for the orderly transi-
+ion of United States civil land remote sensing activities
from the public sector to the private sector in a manner
which preserves both continuity of land remote sensing data
and the technological leadership of the United States in the

civil land remote sensing field.

itle TT of the bill provides for the marketing, by a govern-
nt ccntractor, of data cenerated by the present (Landsat)
tea. Under the terms of title II, the government would
2in ownership of the Landsat system and all data generated
i+, while the contractor would be entitled to a portion of"
he revenue from sales of the data. Under title II,- the
ernrent may contract for the operation of .the system as
1, if the Secretary cf Commerce (the Secretary) determines
=2+ +re purposes of the Act will be serveé thereby. :

(r S O 03
PR 1 I Je A | ST | I

~itle TIT of the bill provides for the Secretary to contract
with 2 mrivate sector party for the provision ci the capebil-

ity cZ croducing remcte sensing deta in certain cuantities
2nd 2+ =z certain minimum level of quality for a period of six
veers The contract may provide for a payment by the Secretary

»
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+o cover the capital costs of -achieving such a capability,
but mey not provide for eany guaranteed data purchases by the
covernzent. All data gererated by the contract operator must
he azveilzble for sale on a nondiscriminatory basis.

Title IV of the bill grants to the Secretary authority to

icere licenségé for the creration of remote sensing systems.

mi+le V ¢ the bill provides for a continuing federal role in -

-zzez-c~ zn¢ cevelooment in the field of remote sensing.

~isie VI of the bill states federal policy regarding nondis-
‘rmirztcrv disseminaticn cf data; provides for archiving of

czi
cata by the Secretary, and contains a number of miscellaneous
o< N

EN

mhe Acministration siupports E.R. 5155, with certain technical
s an appropriazte framework for achieving the
zz+ion of civil land rermote sensing from space as
sible, while rezintaining the U.S. lead in land
ing, with the private sector making the major

e

c
soon &S T
remote sen
finzancieal

~he Depariment is now in the process of carrying out what we
believe o be the most thorough and exhaustive effort to date
+o ceterrmine the "next sieps” in the Landsat program that
rost. facilitate the transfer of land remote sensing operations
to the private sector. Ve have issued a Request For Proposals
("RFP") for deployment of 2 follow-on system and the transfer
of the current system to the private sector. Seven responses
have been received and are being evaluated by a Source
Fvaluation Board establiched for this purpose.. The Board

expects to submit recommeadations to the Secretary in June,
lces.

T~ the view of the Aéministretion, it would be extremely
v=Zc-sumzte if the work c¢f the Board and the respondents to
~re were o be discaried or rersated. This would result |

.=
[ a—

1]
Y
s

in gicnificant znd costly cdelays ir the commercialization -
—~ocecs. Therefore, our principal-coneerns-lie-with. any / v
I zovisicns of the bill which may-or-would invalidate the REP. '
“- z@céizion, it is essentizl that zgency missions currently
f-wrplvimz or Gependent Uzon remote sensing not be adversely
zffgc=28 ov the lecisletion.

~-e m-imcizzl ccncerns are set Zorth as follows. Acdcéitional
—zzr=iczl cooments are enclesed. '
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Recuired@ Marketing. Section 201(a) of the bill may require
the Secretary to contract for the marketing of data generated
by the current Landsat system. : T

The Aéninistration is not opposed in principle to the concept
of private-sector marketing of Landsat data, and the RFP
enccurzced bidders to take over the operation of the Landsat
svsten and the marketing of data generated by the system.
Ycwever, there was no reguirement in the RFP that a bidder do
cec. Thus, if the successful bidder in the RFP process does

- vndertake +o market the data, an additional procurement
tion mazy be recuired for the marketing component.

mhe Administration is opposed to section 201(a) as currently
Grzfteé since it could pose a dandger to the execution of a
_.contract awarded as a result of the RFP process. Because the
RFP Gié not reguire that respondénts bid on the marketing of
Landsat cata, companies that were interested primarily in the
narketing component liKely chose not to submit a proposal.

T£ title IT were enacted in its present form, these companies
—- 25 well as unsuccessful bidders -- may seek to invalidate
the results of the RFP on the ground that it did not fully
cormply with the requirements of title II. Such efforts could
celay implementation of the title III contract. A delay in
implenentation would in turn assure significant gaps. in the
data stream upon the demise of Landsat . -- a result to be
avoided 2t all costs.

The Administration. is thus opposed to the apparent require-
ment of cection 201(a) that a marketing procurement be
undertaken. We would support a provision which grants the
Secretary discretion in determining whether to carry out such
a procurement. We would also support alternative provisions
(1) recuiring further marketing efforts if, upon conclusion
cf the RTP process, it becomes apparent that such effort
would be in the national interest, or (2) permitting the
combinztion of the two procurements by the Secretary in a
~z=ne-r ccnsistent with that adopted by the RFP. '

Term of the Title III Contract. Section 302 of the bill
trovices that the contract entered into by the Secretary
“~cder Title III shall rezsonably assure the provision of
re—cte sensing data for a period of six years, terminating
cne veer afier the expiration of this six-year period.

:h of the contract will depend on a number of

et .

wnile the leng

serms 2-C concitions, it is our opinion that the six-year
cericd ccntemplated by the bill may be overly restrictive. A
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rore likely period for successful conversion to full commer-
cial cperation would be approximately eight years rather than
six. The eicht-year period would not include the time prior
+o +he launch of the first commercial satellite, which is.
likely to be two-to-four years. Thus, while the term of the
ccntrzct described in Title III should be negotiable rather
+»zn being set for a prescribed period of time, we would
crefer the outer limit to be at least eight years rather than

XY

itle o Lzndsat Dazta. Section 202{a) of the bill provides
“Szt t.<le o0 any anc all data generated by the Landsat

. e¢k211 remain with the government, while providing that
i+le II coniractor be entitléd to revenues from the sale
ies of data from the system. The RFP offered bidders

2 bicder were to propese assumption of both ownership and
ration of the system, acceptance of this proposal would
perently be prohibited by the legislation as currently
afted. The requirement that the government retain title
v also create copyright problems, inasmuch as the marketing
Atractor will undoubtedly insist on the right to restrict

3 .

-~

we therefore suggest that the bill permit a transfer of title
upon a determination by the Secretary that this would be in
+he rational interest. If this recommendation is not adopted,
we strongly suggest the addition of appropriate copyright
provisions. e

Cepitalization Costs. Section 302(b) (4) of the bill provides
Thzt <tne contract entered into by the Secretary under Title III
0f +he bill may provide Zor a payment by the Secretary to
portion of the cepital cost of providing remote

ccver & x

sensing capebility. This payment may also be made in install-
—2n+c bzsed con progress cver the life of the contract.

1=ile there will be costs associated with developing the
capzbilityv recuired by the Title III coritract, ‘we are not
sersuzded trzt a capital payment (or payments, as the case-
~z-- hel ig the conly accertable finzncial arrangement. It may.
mg +£nz= ciher zinzncizl vehicles, such as loans or loan
c:zvzm=ges, may be more zdvantageous to the government. The
2:11 e-cuulé therefore permit the Secretary greater discretion
:2 mezg+izting 4he financial structure of the contract.
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Guaranteed data purchases. Section 302(b) (6) of the bill
Trohibits cguaranteed data purchases by the federal government.
“hile the RFP made it clear that the government would not
enter into an exclusive data purchase arrangement with any
contractor, znd would not necessarily agree to a proposal
recuiring cuaranteed purchases, it is nevertheless the view
oF +the nféministration that this restriction is not in the
:mterests of the government. It may be that some minimal
arznteed purchases may recommend itself as an

ot

o
level of cu
zacorcoriate m
cZ the contra

n

cZ such & ccn

&
eans of compensating a contractor over the life
ct. 1If so, we éo not wish to preclude adoption
tract term. : :

Rebztes.  Section 303(b) reguires:that at least 5 percent of
Tre price of data sold to the government be rebated to the
mreastrv. This provision unduly restricts flexibility of the
“bidder in structuring his bid. While rebates in connection
with government purchases may be perfectly acceptable, it is
not in the government's interest to require this arrangement.
Such 2 requirement will only narrow the range of choices
zvzilzble to the Secretary in selecting the best deal for the
Government.

Peportinc. Section 502(d) of the bill provides for~

joint preparation and transmittal to the Congress by the -
Acninistrators of NOAR and NASA of a re-ort containing, among
other things, a unified national plan for remote sensing
research and development applied to the earth and its atmosphere.
Our experience with such joint reporting is that it works
poorly, at best. We would recommend that the requirement for

2 joint report be deleted.

rrequencv allocation. Section 605 of the bill encourages

Tte zllocation of government and other civil radio frequencies
+c licence holders by the Secretary and the Federal Communi-
czticns Commission. We recommend that section 605 be amended
crcpecly to reflect the primary responsibility of the Federal
Ce—murnicztions Commission fer the assignment of freguencies

=z ncngovernmerntal users, and the primary responsibility of
+re Department of Commerce, through the National Telecommuni="
cetione ané Irformation Administration, for the allocation of
covernmantal freguencies.

wriew =mz —odifications ncted above, and with further technical
c-zmces zs roted in the attached nmzterials, the Administration
s=-cnglv supports H.R. 5.5E. :

Approved For Release 2008/09/11 : CIA-RDP86B00338R000200290014-6



Approved For Release 2008/09/11 : CIA-RDP86B00338R000200290014-6

ie have been advised bv the Office of Management and Budget
+hzt +there would be no objection to the submission of this
report from the standpoint of the Administration's program.

Sincerely,

Trving 2. Merculies
Generazl Ccunsel
Znclosure
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Technical Comments - S. 2292

5, lines 18 - 23:

strike this subsection and insert the following:

"(5) "United States prlvate entity" means any
citizen of the United States, any nongovernmental
entity, or any consortium of (i) nongovernmental
entities, or (ii) governmental and nongovernmental
entities. In the case of an entity or consortium,
the term means an entity or consortium the majorlty
of whose assets is owned by citizens of the United
States, the majority of whose personnel is comprised
of citizens of the United States, which (in the case
of a consortium) is administered by a central,
*espon51ble person or entity designated by the
concortlum, and whose principal place of bu51ness is
in the United States."

NOTE: The definition has been enlarged to include
individual citizens, since the prohibitions of title
IV must apply to individuals as well. The idea of é.
central, responsible management entity for consortia
hes been transposed from section 402(b), because it

is definitional in nature.
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Tece 6, line 3 - page 7, line 6:
‘strike this section in its entirety.

NOTE: The various components of this section are

either unnecessary or undesirable.

éﬁbsection (a) to a large éxtent restates existing
law. In addition, howeve{; ﬁaragraphs (1) and (2) may
be interpreted as imposing'upon the Secrefary a
hicher duty with respect to the dispositioﬂ of
Landsat 4 and Landsat D' than the government_has
zlready undertaken pursuant to international agree-
ment. The meaning of paragraph5\3) is uncléar, but

probably restates existing law.

Subsection (b), the purpose of which is evidently to-
protect the title III operator, is unnecessary. The
memoranda currently in effect may by their own terms
e extended. The government will not extend its

cblications under the memoranda beyond its ability to:

“ulfill them, which will terminate upon the practical -

n

e ¢cf the system. These memoranda are binding

o
yr-

£,
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only upon the government and cannot bind subsequent

private sector operators of remote sensing systems.

Subsection (c) provides that the government may
continue to contract out the operation of the current .

svstern. This provision restates existing law.

Sutsection (é) further proéides, however, that
ownership of the system and the data must remain with
the government. . This provision is directly contrary
to the terms of the Request for Proposals (RFP)
issued by the government, which permits the respon-

dents to bid on the operation and ownership of the

‘current system. .If an otherwise attractive bid
contains an element providing for the assumption of
title to the existing system, the government.would be
unzble to accept this bid. As a result, the govern--
ment may be forced to accept a less satisfactory bid,
accept no bid; or repeat the procurement. Any of

+hese results would be undesirable.
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Sstrike the word "shall" and insé;t the words "is

-

authorized".

'NCTE: Section 202 recuires that the Secretary con-
tract out for the marketing of Landsat data. This'

requirement has two significant drawbacks:

First, if this provision is enactéd, it will require
that a new, separate procurement action be garried
out for this marketing function. This is because the
Er? does not require that bidders bid on the market-
ing of Landsat data, and because we anticipate that
few, if any, bidders did so. The requiremeht that
such & procurerment be carried out.is extremely
burdensone and wasteful. By the time it is completed
z-< the con:iractor commences work, there will be
little - if any - life left in the system and thus

= contractor's cpportunities to accomplish anything
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significant Qill be either extremely limited or
nonexistent. |

Second, there is the real possibility that enactment
of this provision will delay or prevent execution of
the title III contract, thus raising tﬁe real possi-
bility of significant data gaps. This is because
companies who did not reépqnd to the RFP beéause they
were not intérested in theﬁoperations side may bring
suit to invélidate it because they were not given an
opportunity to bid on thé harketing as this provision
apparently requires. Litigation wéuld undéubtedly
bring the execution of the title III contract to a
halt until the issues raised in the lawsuit were
‘resolved.

The undesirability of this provision cannot be

overstated.

Pzce 7, line 11:

Before the word "contract", add the word "to'.
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Tzce 7, lines 13-14:

Strike and insert the following:
"data collected during the useful life of the Landsat

system, as determined by the Secretary. Any such
contract shall provide that --".

NCTZ: This chance meakes élear that the contfact
édverns only data collecteéjby the Landsat system
during its useful 1life, qufthat the Secretary has
discretion to determine when the useful life of the

system terminates.

Pace 7, lines 17-18:

Strike and insert:

1able on a nondiscriminatory basis.'.

KOTE: This term hes been defined.
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Pzce 8, line 6:

'Redesignate subsection (b) as subsection (c), and insert a
new subsection (b) as follows:

"(b) Such contract may provide for the operation -
cf, and transfer of title to, the Landsat system as
cetermined by the Secretary to be approprlate and in
the natlonal interest.".

®éce 8, line 10-page 9, -line 6:
Delete this subsection.

NOTE: Present subsection (c) creates undesirable and
unnecessary ambiguities concerniqg the role of
Congress in. reviewing the selection actions of the
Secretary. It may be read to mean that after the
Secretary awards a contract, the congress may review.
that award. This is bad contracting procedure, and
will place the chill of uncertainty on the entire
crocess. Bidders will be reluctant to commif full
resources tb a bid because they will be -more than

usuzlly uncertain of the outcome.

~ne Secretary has the obligation to keep Congress

informed of developments. It is also in his interest
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- o do so, since Congresé will .also have the last word
on any contract, the contract being contingent -upon

monies being appropriated.

Zowever, the Congress should set policy governing the
zwaré of this contract, and the Secretary should be
cranted adequate discretiog and authority to execute

that policy.

Tace 9, line 8:

Change 203" to "202".

Pace g, line 15:

2fter the word Ydata", add:

1. -«-rld
; arl

4 (3) such other factors as the Secretary deems
appropriate and relevant'. oot

@V -t o

2:27T. The Secretary should retain some degree of

Giccretion in the award of the title II contract. It
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would not be desirable to "lock him in" to only two

selection criteria. . '

Pzge 11, line 9:

Strike "six" and insert "eight".

Page 12, lines 1-21:

Delete this subsection. See comments on present section

202(c).

Page 14; line 5 - page 16, line 23:

Strike the entire section and insert newvw section as set

out in attachment to these comments.

NOTES: The bill currently contains no provisions
governing the "qualifications"-of licensees. (The
ocnly provision which may be so construed - dealing

with the establishment of "a "cént:al, reponsible
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- entity" by a consortium; may be considered defini-
tional, and we have for this reason proposed moving
it to section 103(5).) Ambiguities concerning what
constitutes a "gualified" entity are thus raised, but

not resolved, by the use of this term.

C;:rently, the bill contéigﬁ no criteria by which the
éecretary can determine whéiher an application should
be granted bijdenied. Ingtﬂeory, all applications
from United Statés parties vwhich are in correct form
rust be cranted, even though it may be quife clear
that the applicant is not “gualified", e.g., that if
does not have adecuate financial or technicai;fe-
sources, or that it does not havg;adequate insurance
coverage, or that there is substantial evidence that

the applicant will not abide by the terms of the

license.

we think that section 402 can also be clarified
regarding the steps which the applicant must "agree
in advance";to take [e.g., present sectien
£302(c)(2)], ané whkat the licsnsee is required to do

tnier the terms cf the licernse [e.g., present sec-
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We emphasize'fhat the bill should set forth each
action which the government wishes a licensee to take
or refrain from taking during the operétion of his
system. The bill should further require that éach of

these steps be set forth in each license issued.

The House bill (E.R. 5155) contains expanded
§rovisions regarding the Secretary's regulatory and
enforcement authorities. We believe these are an

essential feature of any_title IV licensing scheme.

Face 17, 1ine 2:

After "403.", insert "(a)".

Pace 17, line 11:

Insert new subsections (b) and (c), as follows:

"(b) The provisions of this Title shall not
zapply to any activity carried out by the National .
zeronautics and Space Administraticn pursuant to its
authority under Title IV of the National Aeronautics
and Space. Act of 1958, as.amended.
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"(c) Nothing in this section shall affect the
authority of the Federal Communications Commission to
assign radio frecquencies pursuant to the Federal
Communications Act, as amended."

line 11 - page 21, line 2:

Strike this section and insert as follows:

"(b)(1) The Secretary shall continue to
provide storage, maintenance and access for unen-
hanced data from civil remote land sensing systems,
including, in his discretion, such data from the .
Landsat system, the system operated pursuant to
title III of this Act, and any system licensed
pursuant to title IV of this Act.

“"(2) Storage, maintenance and access shall be
undertaken only wlth respect to <data which the
Secretary, following established archiving practic-
es, determines to have real or potentlal value to
the Netion. -

"(c) Copies of all data generated by any
system operator under titles II, III, or IV of this
Act shall promptly be made available to. the Secre-
tary by such system operator in a form suitable for
processing for storage, access and maintenance.

The Secretary is authorized, subject to appropria-
ticns therefore, to pay to such system operator

rezonzble costs feor reproduction and transmittal of
uch copies.

"(d) (1) kny system operator’ ‘shall have the

exclusive right tc sell all data generated by such
cperztor for a period not to exceed ten years from
+=2 dzte such dete are generated. During the
ten-vear pe*io; the Secretary shall not engage in
znw activity which infringes upon this right.
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1(2) Any system operator may at any tlme
relinguish, with respect to any data generated by
such operator, his exclusive right to sell such
cata. Such relinquishment shall be transmitted in
writing to the Secretary.

ﬂ(e) Following the relinquishment or expira-

tion of such exclusive right to sell data, the data
shall be in the public domain and the Secretary and
may be distrubuted by the Secretary at prices
reflecting the rezsonable costs of reproductlon and
Transmitteal.

"(f) In-carrving out the function of this
sec;lon, the Secretary may use existing facilities
or may contract for the performance of such func-
tions, to the extent provided for in advance by
appropriations acts." 2
" NOTE: The principal change effected in this re-write
is to ensure that the Secretary does not perform a
"warehousing"” function for system operators at
taxpayer expense. Presently, tl.: bill may be inter-
preted to require the Secretary to store all data
generated by system operators, and return it to them
upon demand, for only nominal fees. This is not a
desirable result. System operators should be respon-
sible for their own storage, maintenance and access,

tntil such time as their exclusive right to the data

either expires or is relingquished.
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2), line 13:

"
1
3]
W

‘Strike ", such as launch services,*".

After the word "Commission', add: ", in consultation with

the Secretary,".
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